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~ Who really owns your house?

Supreme Court takes the wrecking

“ball to property rights and leaves
‘repairs to Congress
By R. RANDY LEE, ESQ.

: 'Ifﬁe U.S. Supreme Court recently hecid—
ed two very important property rights cas-

ies that have generated a great deal of re-
-Tiewed interest in the protections afforded

by the Constitution to private property.

" ‘donn are far different in

the ability of a- property
" owner to ring fecgtaf tak-. E%
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These cases, San Remo
Hotel .v. San Francisco and -
Kelo v. City of New Lon-

scope. San Remo concerns

ings claims directly.to fed- : .
eral court and Kelo focuses T
on the extent of the government's power
of eminent domain.

It’s safe to say that the heightened media -
attention on the Kelo decision in particu- -

lar has spurred recent activity by members
of Congress to propose legislation in re-
sponse to the Supreme Court’s decision.
In Kelo, the Supreme Court ruled that
economic development constitutes a “pub-
lic use” under the Fifth Amendment. This
means that the government can take pri-

vate property' for the purpose -of “upgrad-
ing” it, subject to.just compensation, .a
remedy that Las been somewhat .elusive
and whose definition or calculation differs
from state to state. -

For :example, a local government might

.determine that a shopping center would

yield greater economic benefits than an
existing. housing developmeiit — or

church or private country club,. which

might be tax exempt. )
4 The local gdvemélhx:tn} mayi] now i:on-
emn any property it wishes, so'long
as it is seen as-ago;téet deal fo’f‘h the;: — for
instance paying higher tazes. The Supreme
Court has mwar.:fe it crystal clear that it will- -
henceforth defer to” the judgment local
governments in these matters.

_iThe old rule, at least what
was commonly thought to be
the rule, was that there
needed to be a public “use” in-
volved, like a park or school
of:new.street with some carve
otit for urban blight situations.
tl:lW'ell, y&tn;vo d nowdseem'
t anything goes and that
t.b;re is no limit on local gov-
efamént “taking” the property
aitd then giving it over to pri~
vate deve c;ﬁ;rs, so long as the
locals feel that is a good thing
for them to do.

~In San Remo, the Supreme

Court upheld a lower court
decision ‘that essentially pre-
vents prggserty owners from
having their federal Fifth
Amendment takings cases
héard in federal court. Spécifi-
cally, San Remo -upheld the
lower court’s decision to
strike down prior precedent,
which had offered property
owners their only real oppor-
tunity to-have a Fifth Amend-
ment takings claim heard in
federal court.
e San Remo ruling has its
1oots in-a 1985 Supreme Court
décision, Williamson . County
v, Hamilton Bank, which re-
quired property owmers to
seek just ‘compensation
through the highest state
court before filing suit in fed-
eral court, .

. However, the San Remo de~
cision confirms that after a
taki case is litigated in
state court, federal courts are

recluded from further ad-

ressing the matter.

=4It is ironic that by followin
the path laid down in Wil-

liamson County, the property -
" than a public use involved.

owhner is, now unable to brin;

a fbderal takings claim in fed-
eral court due to San Remo.
The Supreme Court has now
effectively barred atcess to

-ence of local

federal courts for claimants
with federal constitutional
takings claims. .

This is an incomprehensi-
ble turn of events and repre-
sents a clear erosion of pri-
vate property rights. Many
constitutional scholars are

shaking their heads in disbe-

lief and simply can’t under-
stand why a federal land-use
related claim can’t be heard in
a federal court.

Suffice it to say, the sup-
porters of property rights are
enraged by these decisions
and will be looking to Con-
gress for a fix. That could take
several forms, but the easiest .
and most helpful, in the San
Remo context, would be a
simple amendment to the fed-
eral statutes governing the ju-
risdiction of the federal.
courts, to allow any action or
claim based upon such a fed-
eral constitutional violation to
be brotght directly in federal
court. .

This would be an effective
overruling of Williamson
County and it would moct San
Remo.

As far as Kelo is concerned,
a fair and reasonable way to
deal with the problem that has
been -created: by the Court’s
bowing to unfettered defer-
governments,
and to not throw the baby out
with the bath water by ban-
ning all private to private re-*
development/condemnation -
schemes, would be to-apply a
bigher level of scrutiny and an
individualized analysis to
each instance where a there is-
to be a public benefit, rather

This closer scrutiny is par-
ticularly relevant where the
ultimate plan is a private to

private transfer. In this man-

ner, judicial deference to local
governmental decisions
would not be a blind one. In-

- stead, the record would have

to clearly justify the “taking”
as the best or perhaps even
last option for local govern-
ment.

The blight exception
should not be tinkered with,

-since it has proved to be

workable and targeted resi~
dential redevelopment of run
down and depressed areas has
been shown over time to be
clearlgf.beneﬂcial.

A iiger and more daunt-
ing task would be for Con-
gress to legislate standard
minimums for the way “just
compensation” must be calcu-
lated and. to -set strict time

-limits on the way states hah-

dle these claims and make
payments. )

Presently, peoplé " often
wait years for just com-
‘pensation. In New York City a

ecade is not unusual.. In
other locales, compensation'is
also long in coming and often
far less than just.

Remember, the U.S. Consti-
tution clearly allows forthe
“taking” of private propetty,
50 long as the taking is for a
clear public use and just com-
pensation is paid.. Both -ele-
ments are necessiry for the
thoughtful and judicious use
of eminent domain, ‘particu:
larly the necessity of ensurin,
that compensation to the indi-
vidual is-both just and swiftly
made. - R

If the government complies
with-these Constifutional re-
quirements, and- if a. higher
level of individualized scru-
tiny into the procéss is used,
the public can’be reassured
that there will be no misuse of

‘the power of eminerit domain.





