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Development Hinges on Supreme Court

captivating case heard by the US Supreme Court in
A late February 2005 has wide-ranging implications
on the entire real estate development industry. Kelo
v. City of New London presented the court with the question
of whether private property may be taken by eminent domain
for economic development, and if so, under what conditions,

Real estate developers are sharply divided on this issue.
On one hand, broad eminent domain powers can lead to
lucrative projects and the quick elimination of holdout
property owners. On the other hand, if cities can use con-
demnation to substitute one private property use for anoth-
er—just because it provides more economic development
for the community or it can get the property to the develop-
er for [ess money—then cities will have the power to severe-
ly curtail residential development and/or existing uses in
favor of commercial ventures. In a market already fraught
with housing shortages and anti-competitive forces, this
potential for abuse is distressing.

Under the Takings Clause of the Fifth Amendment to the
Constitution, a local govemment may take private property for
public use by paying just compensation. Over the last hun-
dred years there has beeri much debate in the courts as to
which actions constitute a “public use” appropriate for a tak-
ing. It is fairly well established that parks, roads, schools and
the redevelopment of blighted areas are appropriately defined
and have been upheld as a “public use” in most states.

There has been a recent trend by local governments, how-
ever, to attempt to take private property using economic devel-
opment (i.e,, higher tax revenue-and more job opportunities)
as the sofe indicator of public use: The state courts are splin-
tered on whether this type of condemnation is constitutional.

The courts seem to have a broad view of public use. In
«cases within the past 40 years; New Yotk courts have tried to
welgh public benefit (substititing the.concept of “benefit” for
"use"} against the:private benefit of a non-blighted condem-
nation project to. deterrhine whether. a legitimate or-a con-
ceivable public purpose is related to the cohdemnation.

In Kelo, the City of New London, CT sought to redevelop
approximately 90 acres of land that was in a non-blighted
area, The parcels of land are Jocated adjacent to.a Pfizer glob-
al research facility, The city.sought to transfer control over the
propetty to private developers to build a business and tech-
nology park. By way of justification, the city estimated sub-
stantially increased revenue in property taxes, claimed that the
plan would complement the Pfizer cornplex and provide
employfhent in the area, While there may be a public “bene-
fit” here, the question is whether or notthere is a public “use.”

Several affected property owners, whose well-maintained
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homes are the subject of the proposed condemnation pro--
ceedings, claim that it is an unconstitutional transfer of land
from one private property owner to another unconstitutional.

That is the case before the court.

The National Association of Home Builders and the
National Association of Realtors filed an amicus brief in

support of the property owners.
However, the housing industry’s argu-
ment primarily focused not on the
alleged injustice to property owners,

but on the appropriate test to be v

applied by the courts in public/private
takings situations.

The position of the housing industry
is that there needs to be a heightened
level of scrutiny applied to these situa-

tions, so that when eminent domain

moves forward it based on a careful
and detailed examination of the facts
that meet the public use requirements.

Housing will rarely afford a commu-
nity the same economic benefits that a
commercial development will. If eco-
nomic benefits are allowed to stand as
a sole justification for defining-a public
use, then the door is left open for local
govemments to abuse-their eminent
dornain powers, take non-blighted
homes from homeowners and to take
developable, r&sldentlaﬂy-zoned fand
from builders.

The long standing ‘objective of the

“Kelo v. the City of
New London could
allow the court to set
parameters that '
would-curb abuses in

the use of: eminent

domain powers G

NAHB is to protect private property fights from abuses by
local government. The key to the Kelo case is the opportunity
for-the Supreme Court to establish parameters that will curb
abuses in the use of eminerit domain powers, while allewmg

it to be used where appropriate,

The Supreme Court is expected to hand down its decision
this'month, That decision may shape the ways local govem-
ments use theireminent domain powers for decades, —ai

The views expressed in this article are those of the author
and not those of Real Estate Medla orits publlcauons‘

R. Randy I.ea, a member of Real ‘Estate New Yorks

editorial advisory boartl, Is GED-of Staten Island-

based Leewood Real Estate Group and managlng

partner of Lee & Amtzis LLP.

June 2005 |'Real Esta ; NEY vgmx





